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DENNI'S, Circuit Judge:”

Petitioner, Charles E. Mnes, Jr., filed a petition for wit
of habeas corpus pursuant to 28 U S.C. § 2254. Mnes is an inmate
in the custody of the Texas Departnent of Crimmnal Justice,
Institutional D vision of which Respondent is the director.

M nes was convi cted of capital murder by a jury and sentenced

"Pursuant to 5THQR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth 5THCQR R 47.5. 4.

-1-



to death by lethal injection.! His conviction and sentence were
affirmed by the Texas Court of Crimnal Appeals.? The United
States Suprene Court granted his petition for certiorari and
remanded the <case to the Court of Crimnal Appeals for

reconsideration in light of its opinion in Johnson v. Texas, 509

U.S. 350 (1993).® On remand, his conviction and sentence were
again affirnmed.* Mnes's state application for a wit of habeas
corpus was denied by the state district court and the Texas Court
of Crimnal Appeals.?®

Mnes filed his initial 8§ 2254 petition for a wit of habeas
on Decenber 21, 2000 and an anended petition on April 20, 2001
Respondent answered on June 18, 2001 and furnished the state
records. In his petition, as anended, Mnes raised eleven (11)
clains for relief. Additionally, in his petition, Mnes noved for
a stay of this federal habeas proceeding alleging that he is
currently inconpetent to assist his federal habeas counsel in the
pursuit of 8§ 2254 relief. A United States Magistrate Judge filed

“Fi ndi ngs, Concl usions, and Recomendati ons” based on the record

State v. M nes, Cause No. 16,691 (40th J.D.C Ellis County Tex.
June 2, 1989).

M nes v. State, 852 S.W2d 941 (Tex. Crim App. 1993).

SM nes v. Texas, 510 U.S. 802 (1993).

‘Mnes v. State, 888 S.W2d 816 (Tex. Crim App. 1994), cert.
deni ed, 514 U. S. 117 (1995).

SEx parte Mnes, 26 S.W3d 910 (Tex. Crim App. 2000), cert.
deni ed, 532 U.S. 908 (2001).
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w thout taking additional evidence. The nmagistrate judge
recommended: (1) denial of Mnes’'s notion for a stay of these
proceedi ngs because of his inconpetence to assist his counsel; (2)
dism ssal without prejudice of Mnes's first ground for relief
(I'nconpetence to be Executed); and (3) denial of his remaining ten
grounds for relief.

The district court entered an order adopting all of the
fi ndi ngs, concl usions, and recommendati ons of the magi strate judge
and denied Mnes’s petition for wit of habeas corpus and di sm ssed
the petition with prejudice. Mnes filed a notice of appeal
Subsequently, the magistrate judge found and recommended that a
Certificate of Appealability (“COA’) should be denied for the
reasons stated in his “Findings, Conclusions, and Recommendati ons.

whi ch were adopted by the District Court. . . .” The district
court adopted the magi strate judge’'s reconmendati on and entered an
order that denied Mnes’'s request for a COA

In this appeal, Mnes continues to urge his notion for a stay
of these proceedi ngs on the basis of his inconpetence, and he seeks
a COA on three of the el even grounds urged in the district court.®
For the reasons assigned below, we affirm (on a different basis)

the district court’s ruling denying the notion to stay; affirmthe

5To the extent that M nes has failed to raise or brief any of the
ei ght other grounds for relief that he raised in his federal habeas
petition in this appeal, those grounds are deened abandoned and
considered by this court to be waived on appeal. See Yohey v.
Collins, 985 F.2d 222, 224-225 (5th GCr. 1993).
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district court’s denial of COA on one ground; and grant COA on the
two remai ni ng grounds.
BACKGROUND

On the afternoon of My 27, 1988, Mnes broke into a hone
occupi ed by ei ghty-year old Vivian Mireno and her invalid daughter,
Frances. Upon encountering the wonen, Mnes brutally attacked t hem
wth a claw hammer. Vivian was killed instantly, but Frances
m racul ously survived Mnes’'s attack.

Three days later, Mnes was apprehended by police. Wt hin
hours of his arrest, Mnes confessed to the crinme and was charged
wth the capital murder of Vivian and the attenpted capital mnurder
of Frances. M nes pleaded not guilty by reason of insanity to both
charges, and requested a hearing in state court to determne
whet her he was conpetent to stand trial.

In support of his request for a conpetency hearing, M nes
produced the testi nony of a psychiatric expert, Dr. Schack, and his
medi cal records. Those records indicated that the State had
attenpted to civilly commt Mnes to the custody of a nental
hospi tal approximately a week prior to Vivian Mreno's nurder.
Foll ow ng a five-day observation period, the treating physician at
the state nental hospital, Dr. Nguyen, determ ned that M nes was
not nentally ill and concluded that M nes should not be conmtted

to the hospital involuntarily. But Dr. Nguyen concl uded that M nes



did have “a mxed personality disorder’” with paranoia, passive,
aggressive, anti-social features.” The state trial court granted
M nes’s request for a conpetency hearing, and the i ssue of Mnes’s
conpetency to stand trial was presented to a jury.

Mnes’s primary evidence of his inconpetency to stand tria
was the testinmony of Dr. Schack, Mnes’s nedical records, and the
State’s attenpt tocivilly commt himto the state nental hospital.
Dr. Schack testified that he had difficulty in getting Mnes to
cooperate during his attenpts to interview Mnes. Dr. Schack al so
testified that much of his diagnosis was based on his observation
of M nes on several occasions as well as review of Mnes’'s nedi cal
records. Dr. Schack conceded that it is not uncormon for crim nal
defendants to sinulate synptons of a nental disorder in an attenpt
to avoid liability for their crines.® Despite this concession
however, Dr. Schack unequivocally testified that in his opinion
M nes’ synptons of nental illness were genuine and that he was
i nconpetent to stand trial for capital nurder.

In rebuttal, the State offered expert testinony of: (1) Dr.
Gigson, a forensic psychol ogist; (2) Dr. Nguyen, who had observed
M nes whil e he was at the state nental hospital; and (3) several of

Mnes’'s jailers. The jailers testified that M nes was capabl e of

'Dr. Nguyen testified during the conpetency hearing and at the
murder trial that a person with a personality disorder is capable
of knowi ng right fromwong and that a personality disorder is not
the sane as a nental illness.

8See State Rec. Vol. Il at pgs. 17, 19, & 28.
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havi ng normal conversations and that M nes appeared to be a fairly
intelligent self-educated person who seened to understand that he
had certain rights injail. The jailers also testified that M nes
appeared to understand that he was in jail, why he was in jail, and
that when M nes wanted to get along with the jailers and innates,
he could. The jailers testified, however, that M nes coul d becone
extrenely agitated at other tinmes, and consequently, M nes was
confined in a cell by hinself.

Dr. Gigson testified that Mnes refused to talk to himafter
Grigson advised Mnes of his right to refuse the exam nation; that
M nes appeared to understand this right; and that his opinion of
M nes’s conpetency to stand trial was based entirely upon Mnes’s
medi cal records and Gigson’s Iimted observances of M nes before
and during the conpetency hearing.® Dr. Gigson testified that he
believed that M nes was conpetent to stand trial and that Mnes’s
seem ng irrational behavior was “very deli berate and i ntentional.”?°

Dr. Gigson also nentioned briefly that it was not uncommon for

™M nes objected to Dr. Gigson’s testinony in part, because that
testinony was based on Gigson’s observations made during the
conpetency hearing. Specifically, Mnes challenges the fact that
the state trial court judge allowed Gigson to be present during
the testinony of the other experts in contravention of the w tness
sequestration Rule 613 of the Texas Rules of Crimnal Procedure.
However, the record reveal s that not only was Gigson all owed to be
present and observe M nes during the conpetency hearing but also
that Mnes’s own expert, Dr. Schack, was allowed to do the sane
because M nes continually refused to be exam ned by either w tness.
See State Tr., Rec. Vol. Il at 5-6.

State Tr., Rec. Vol. Il at 68.
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crimnal defendants to sinulate nental illnesses in an attenpt to
avoid liability for their crines.

M nes’s counsel vigorously cross-examined Dr. Gigson and
elicited testinony that the doctor testified so often and
effectively for the State in death penalty cases that he was call ed
“Dr. Death” by the nedia. Dr. Gigson also conceded that he had
spent little nore than three m nutes speaking to M nes and that his
practice of using forensic psychology to predict future
dangerousness was | ooked wupon wth disfavor by the Anerican
Psychi atric Associ ati on.

Dr. Nguyen, who was called by the state, testified that after
observing and interacting with Mnes over a five day period, he,
and the rest of the treatnent staff at the nental hospital,
concluded that M nes was not inconpetent. I nstead, Dr. Nguyen
believed that Mnes had a m xed personality disorder, and that
M nes was capable of understanding his actions. Dr. Nguyen al so
testified that M nes coul d be uncooperative at tines and that M nes
was “selective in choosing who he talked to.”% On cross-
exam nation, Dr. Nguyen conceded that he had nore patients in his
care than he would have preferred at the tinme he first saw M nes,
and that it was his decision not to civilly conmt M nes.

The jury concl uded that M nes was conpetent to stand trial for

the capital nurder of Vivian Mireno and the attenpted capital

lState Tr., Rec. Vol. Il at 87.
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murder of her daughter, Frances. At Mnes’'s subsequent murder
trial, both Mnes and the State presented substantially the sane
expert testinony that was presented during the conpetency hearing.
Though the State also presented evidence relating to the crine
scene and the conditions of Vivian and Frances Mreno when they
were found, approximately 40 percent of the testinony heard by the
jury during the nurder trial was the testinony of Drs. Schack,
Grigson, and Nguyen.

Utimately, the trial jury rejected Mnes’s insanity defense
and convicted him of both capital nurder and attenpted capital
murder. After the jury answered all three of the special issues in
the affirmative, the state trial court sentenced Mnes to death.

DI SCUSSI ON

M nes’ s 8§ 2254 habeas petition is subject tothe Antiterrorism
and Effective Death Penalty Act of 1996 (“AEDPA’).!? Under AEDPA
M nes nust obtain a COA before he can appeal the district court’s
deni al of habeas relief.?®

To obtain a COA, M nes nust nmake “a substantial show ng of the

deni al of a constitutional right.”* Mking such a showi ng requires

12See Penry v. Johnson, 532 U.S. 782, 792 (2001).

1328 U.S.C. 8 2253(c)(1) (2000); Slack v. MDaniel, 529 U S. 473,
478  (2000); MIler-El V. Cockrel I, 537 U. S 322, 336
(2003) (“[Until a COA has been issued federal courts of appeals
lack jurisdiction to rule on the nerits of appeals from habeas
petitioners.”).

1428 U.S.C. § 2253(c)(2) (2000); MIller-El, 537 US. at 336
Slack, 529 U.S. at 483.
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M nes to denonstrate that “reasonable jurists coul d debate whet her
(or, for that matter, agree that) the petition should have been
resolved in a different manner or that the issues presented were
adequate to deserve encouragenent to proceed further.”?®

In MIler-El v. Cockrell, the Suprene Court instructed, as it

previously held in Slack v. MDaniel, that we should “limt [our]

exam nation to a threshold inquiry into the underlying nerit of
[the petitioner’s] clains.”® The Court observed that “a COA ruling
is not the occasion for aruling on the nerit of petitioner’s claim

"1 Instead, our COA determi nation nmust be based on “an
overview of the clains in the habeas petition and a general
assessnent of their nerits.”® “This threshold inquiry does not
require full consideration of the factual or | egal bases adduced in
support of the clains.”'® W do not have jurisdiction to justify
our denial of a COA based on an adjudication of the actual nerits
of the clains.?

Even if we grant Mnes’s application for COA, Mnes is not

necessarily entitled to habeas relief. “To prevail on a petition

BMller-El, 537 U S. at 336 (quoting Slack, 529 U S. at 484).
M ller-El, 537 U S at 327.

YId. at 331.
8 d. at 336.
Pld.
20] d.



for wit of habeas corpus, a petitioner nust denonstrate that the
state court proceeding ‘resulted in a decision that was contrary
to, or involved an unreasonabl e application of, clearly established
Federal |law, as determned by the Suprene Court of the United
States.’”?! A state court’s decisionis “contrary to. . . clearly
establ i shed Federal |aw, as determ ned by the Suprenme Court of the
United States . . . if the state court arrives at a concl usion
opposite to that reached by the Court on a question of law or if
the state court decides a case differently than the Court has on a
set of materially indistinguishable facts.”?2 A state court’s
decision “involves an unreasonable application of [] clearly
establ i shed Federal |aw, as determ ned by the Suprenme Court of the
United States . . . if the state court identifies the correct
governing |egal principle from the Court’s decisions but
unreasonably applies that principle to the facts of the prisoner’s
case.”?

I n maki ng the “unreasonabl e application” inquiry, this court
must determ ne whether the state court’s application of clearly

est abl i shed federal |aw was objectively unreasonable.? “W have

2lRobertson v. Cockrell, 325 F.3d 243, 247-48 (5th Cir. 2003) (en
banc) (quoting 28 U S.C. 8§ 2254(d)(1) (2000)), overruled on other
grounds, Tennard v. Dretke, 124 S. C. 2562, 2569 (2004).

ZWllians v. Taylor, 529 U S. 362, 412-13 (2000).

3| d. at 413.

24Neal v. Puckett, 286 F.3d 230, 236 (5th Cir. 2002) (en banc),
cert. denied, 537 U S. 1104 (2003).
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no authority to grant habeas corpus relief sinply because we
concl ude, in our independent judgnent, that a state suprenme court’s
application of [federal law] is erroneous or incorrect.”?
(1) Stay of Federal Habeas Proceedi ngs

M nes contends that he is i nconpetent to assist his counsel in
this habeas proceeding, that the Sixth Arendnent and 21 U S. C 8§
848(q)(4)(B)? guarantee his right to communicate with and assi st
his counsel effectively in a habeas proceeding, and, therefore,
this proceeding nust be stayed until he regains the conpetence to
proceed. 2’ Neither the Suprenme Court nor this court have detern ned
whet her such a right exists, whether the right is constitutional or
statutory, what standard of review applies, or in what procedural
manner such a right would be properly asserted. W assune for the

purposes of this appeal that the right to be conpetent during the

2Catal an v. Cockrell, 315 F. 3d 491, 493 (5th Cr. 2002)(quoting
Neal , 286 F.3d at 236).

2621 U.S.C. § 848(q)(4)(B) entitles indigent habeas petitioners
facing the death penalty to, inter alia, the appointnent of
“adequat e representation,” i.e. counsel.

2’M nes requests a COA on the district court’s denial of his
motion for a stay. However, a COA is not prerequisite to our
review of this claim because it does not challenge the district
court’s decision on the nerits of Mnes’s habeas petition. See Dunn
v. Cockrell, 302 F.3d 491, 492 (5th Gr. 2002)(finding that a COA
is not required when an appeal does not inplicate the nerits of a
district court’s denial of a habeas petition). Furthernore, the
federal district court’s ruling that denied Mnes's notion for a
stay of federal habeas proceedings is not a “judgnent of a State
court” for which Mnes is entitled to seek relief via federa
habeas review. 28 U S.C. 8 2254(a)(permtting federal courts to
entertain applications for a wit of habeas corpus “pursuant to the
judgnent of a State court”).
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pendency of habeas proceedi ngs exists, and because statutes are
interpreted in a manner so as to avoid substantial constitutional

guestions,?® we assune that the right is statutory in nature. W
t hus nmust first address the procedural manner in which such a claim
m ght be invoked and the applicable standard of review before
deci ding whether Mnes is entitled to a stay.

We observe that M nes’s request for a stay is, at its core, a
request for the district court to enjoin Mnes’'s execution
indefinitely. This court has jurisdiction to review any deci sion
by the district court to grant, continue, nodify, refuse or
di ssolve an injunction.? Further, this court has previously held
that a “district court’s refusal to grant a stay in a habeas
proceeding is reviewed for abuse of discretion.”?30

Her e, the district court’s ruling adopted, W t hout
expl anation, the nmagi strate judge’ s reconmmendation to deny M nes’s
request for a stay. The magistrate judge concluded that Mnes’s
request for a stay was w thout support by binding authority because
t he cases upon which Mnes had relied only established that nental
i nconpetency was a basis for equitably tolling AEDPA s one-year

filing deadline and a that a habeas petitioner had to be conpetent

2Edward J. Bartolo Corp. v. Fla. @Qulf Coast Bldg. & Constr.
Trades Council, 485 U. S. 568, 575 (1988).

295ee 28 U.S.C. § 1292(a)(1).

°Brewer v. Johnson, 139 F.3d 491, 493 (5th Cir. 1998)(citing
McFarland v. Scott, 512 U.S. 849, 858 (1994)).
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to waive his right to proceed in habeas.® In his objection to the
magi strate judge’ s report and recommendations, Mnes cited Rohan

ex. rel. Gates v. Wodford, 334 F.3d 803 (9th Cr. 2003), in which

the Ninth Grcuit concluded that a habeas petitioner has a
statutory right to be conpetent during the pendency of federal
habeas proceedi ngs. Because it was undi sputed that the petitioner
in Rohan was inconpetent, the Ninth Grcuit stayed the habeas
proceedi ngs.® Neither the magi strate judge nor the district court
di scussed the applicability of Rohan to this case. As Rohan
arguably offers direct support of Mnes's request for a stay,® a
brief discussion of that case is in order.

In Rohan, the Ninth Crcuit, operating under the assunption
t hat t he habeas petitioner was | egal |y i nconpet ent, ** concl uded t hat
his statutory right to counsel under 21 U S C. 8§ 848(q)(4)(B)
inplied a statutory right to be conpetent so that the i nmate coul d
assi st his counsel during the habeas proceedings.® At issue in
that case was whether the district court’s appoi ntnent of a “next

friend” was a sufficient substitute for the inconpetent habeas

Dist. Court, 163 F.3d 530, 531 (9th G r. 1998) and Mata v. Johnson,
210 F. 3d 324, 332 (5th Cr. 2000)).

31See Mag. Report & Rec. at 7 (citing Calderon v. United States

32Rohan, 334 F.3d at 819.
38See id. at 812-813.
3See id. at 807 & n. 2.
*See id. 812-813.
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petitioner’s inplied statutory right to be conpetent during the
federal habeas proceedings, as it appeared that the district court
had found that the habeas petitioner was inconpetent. 3

Wil e this court has previously determ ned that an i nmat e nust
be conpetent to wai ve his habeas proceedings, " we need not decide
whet her we agree with the Ninth Crcuit’s recognition of an inplied
statutory right to be conpetent during the pendency of habeas
proceedings in order to conclude that the district court did not
abuse its discretion in denying the stay in this case. M nes,
unl i ke the habeas petitioner in Rohan, failed to allege facts or
present evidence showing that he is inconpetent. As the state
pointed out in its response to Mnes’'s habeas petition,

Mnes cites no evidence to show that he is actually
mentally incapable of cooperating with federal habeas

counsel. . . . At best, Mnes's petition presents
evidence to support his general allegation that he
suffers frombipolar disorder. . . . Specifically, none

of the nedical opinions cited by Mnes conclude that he
is unable to consult with his lawers with a reasonabl e
degree of rational understanding. 38

Additionally, the record reveals that Mnes did not request a

conpetency hearing in the district court,®* and he does not argue

%See id. at 806-807.

3’See Mata v. Johnson, 210 F.3d 324, 327-28 (2000)(requiring
conpetency to wai ve habeas proceedi ngs once initiated).

38See State’'s Response, Rec. Vol. 4 at 1046 (enphasis in
original).

M nes’s prelimnary federal habeas petition argued that he was
i nconpetent to be executed and sought to have the habeas petition

-14-



here that the evidence he presented in district court should have
created “a bona fide” doubt as to Mnes's conpetency in order to
trigger the court’s sua sponte inquiry into his conpetency under

the Suprenme Court’s decision in Drope v. Mssouri, 420 U S. 162,

180-182 (1975).4° Thus, Mnes's claim lacks the foundation
presented to the Ninth Crcuit in Rohan. The petitioner in Rohan,
who had not previously been adjudged conpetent to stand trial in
state court, noved for and recei ved a conpetency hearing in federal
court.* During that hearing, the petitioner presented evidence of

hi s i nconpetency by submtting the opinions of both his own and the

hel d i n abeyance pending the court’s consideration of the wit. See
R Vol. 1 at 0086. That petition also purported to include “a
nmotion for conpetency exam nation and hearing in the convicting

court” that was to be “filed sinultaneously with this wit.” |d.
(citing Appendi x AA). But Appendi x AA does not appear on its face
to be a federal notion. |In fact, it is clear fromthe text of the

nmotion and the rest of the prelimnary petition that both docunents
are copies of those originally filed in state court as the bul k of
the legal authorities cited therein are those binding in Texas
state courts and the notion for a conpetency hearing is signed and
dated nearly three years before Mnes filed his federal habeas
petition in Septenber of 2000. M nes | ater anmended his federa
habeas petition. Wiile Mnes’s anended petition also requests an
“abatenent” of the federal habeas proceedings due to Mnes’'s
al | eged i nconpetency, it does not request a conpetency hearing in
federal court nor does it purport to “sinultaneously” file a notion
for a conpetency hearing in federal court. See R Vol. at 957
Accordingly, we conclude that Mnes did not request a conpetency
hearing in federal court.

A nmotion for a conpetency hearing is not required in order to
trigger a court’s duty to inquire into a person’s conpetency. See
Lokos v. Capps, 625 F.2d 1258, 1260 (5th G r. 1980)(citing Pate v.
Robi nson, 383 U.S. 375, 384 (1966); Drope, 420 U. S. at 176-77).

41See Rohan, 334 F.3d at 805.
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State’'s nental health experts.* Here, the all egations and evi dence
offered by Mnes do not substantially differ fromthe allegations
and evidence upon which a Texas jury originally found himto be
conpetent to stand trial.

Furthernmore, M nes has not argued that the official diagnosis
of his nental illness has changed in the interim or that his
illness has becone nore severe. Wthout alleging facts that
“obj ectively considered, shoul d have reasonably rai sed a doubt” as
to M nes’'s conpetency, *® the district court had no basis upon which
to grant Mnes's request for a stay of habeas proceedings.
Accordi ngly, we conclude that the district court did not abuse its
discretion in denying Mnes’s request for a stay and affirm the
district court’s ruling.

(2) Second State Court Conpetency Hearing

M nes seeks COA on his claim that the state trial court’s
refusal to grant Mnes a second conpetency hearing follow ng
certain outbursts during Mnes's first conpetency hearing and
during the voir dire of his capital nurder trial violated his due
process right to a fair trial. This court has previously stated
that a trial court has a duty to conduct further inquiry into a
crim nal defendant’s conpetency when the court receives i nformation

that, objectively considered, reasonably raises a doubt about the

421 d. at 805-806.
43Lokos, 625 F.2d at 1261
-16-



defendant’ s conpetency and alerts it to the possibility that the
def endant could not understand the proceedi ngs, appreciate their
significance, or rationally aid his attorney in his defense.*

As observed by the magistrate judge, Mnes’'s generally
uncooperative and irrational behavior supplenented by Mnes’s
medi cal records was the basis for the pre-trial conpetency hearing
instate court. A jury, after observing this evidence and M nes’s
out bursts during that hearing, found M nes to be conpetent to stand
trial for capital nurder and attenpted capital nurder.

Mnes’s COA application alleges essentially the sanme facts
that were fully and fairly presented to the state conpetency jury.
Despite the jury’s verdict on this issue after his first conpetency
hearing, M nes argues that he was entitled to a second conpetency
hearing. But M nes does not allege that there was any evidence to
show a change in his nental state occurred, or that there had been
a change in the nature or cause of his generally uncooperative and
irrational behavior. Thus, in the two nonths between his
conpetency hearing and his capital nurder trial, there was no
evi dence that should have reasonably put the state trial court on
notice that there was a doubt as to M nes’s conpetency sufficient
to justify a second conpetency inquiry. In fact, the state trial
court record reveals that Mnes did not interrupt his trial with

out bursts once the jury was sel ected. Accordi ngly, we concl ude

41 d. at 1258,
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that reasonable jurists could not “debate whether (or, for that
matter, agree that) the petition should have been resolved in a
different manner or that the issues presented were adequate to
deserve encour agenent to proceed further.”* Therefore, Mnes’'s COA
application on this claimis deni ed.
(3) Dr. Gigson’s GQuilt Phase Testinony

M nes contends that a COA should be granted on whether his
Fifth and Fourteenth Anmendnent rights were violated by Dr.
Gigson's testinony regarding Mnes’'s deneanor in invoking his
rights and remaining silent when Gigson attenpted to evaluate
Mnes. The district court adopted the nmgistrate judge's
recommendation to deny this claimon the basis of harmess error
even though the magistrate judge found that it was a “close call”
as to whether the adm ssion of this testinony was contrary to the

Suprene Court’s teaching in Wainright v. Geenfield, 474 U S. 284

(1986). In Geenfield, the Suprene Court held that a defendant’s

i nvocation of silence may not be used as substantive evidence of
his guilt or sanity.?

W agree with the magistrate judge that it is a “close call”
whet her the adm ssion of Dr. Gigson’s testinony was a vi ol ati on of
Mnes’s rights. Accordingly, a COAis warranted because reasonabl e

jurists could debate the district court’s resolution of this claim

“®MIler-El, 537 U S. at 336 (quoting Slack, 529 U S. at 484).
46See 474 U.S. at 293.
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on the merits.
(4) Texas Speci al |ssues

M nes seeks a COA on his final claimthat the Texas specia
i ssues sentencing schene used by the jury who sentenced himto
death precluded the jury from giving effect to his mtigating
evidence of nental illness. Specifically, Mnes argues that the
special issue interrogatories in the Texas capital sentencing
instruction,* as applied to his case, precluded effective
presentation of mtigating evidence in violation of the nandates of

Penry v. Lynaugh, 492 U S. 302 (1989)(“Penry 1”), and Penry V.

Johnson, 532 U. S. 782 (2001) (“Penry 11"). Mnes’'s trial was held

during the interval between the Suprene Court’s decisions in Penry

I and Penry 1I1.
In Penry |, the Suprene Court held that the first tw “speci al
i ssue” i nterrogatories in the Texas capital sent enci ng

instructions, though facially wvalid, failed to satisfy the
constitutional requirenent that a capital defendant be able to

present and have the jury give effect to mtigating evidence in

4"The special issues are set out in Tex. CRM Proc. CooE art.
37.071. Under the version of the statute in force when M nes was
tried, the first special issue addressed whet her the defendant had
acted “deliberately and with the reasonabl e expectation that the
deat h of the deceased or another would result.” The second speci al
issue instructed the jury to consider “whether there is a
probability that the defendant would commt crimnal acts of
violence that would constitute a continuing threat to society.”
The third special issue, whichis not relevant to the Penry |/ Penry
Il analysis, addressed whether the defendant’s conduct was a
reasonabl e response to the provocation, if any, of the victim See
TeEx. CR'M Proc. Cooe art. 37.071(b)(21)-(3) (Vernon 1987).

-19-



certain situations.*® After Penry |, Texas trial courts continued
to send the sane special issue interrogatories to the jury, but
added a supplenental instruction to “cure” any possible Penry |
def ect . Though the Texas | egislature |ater adjusted the special
issues to add a mtigating evidence question,* Mnes's jury
recei ved the sane i nteri msuppl enental instruction givenin Penry’s

case when Penry’'s case was retried on remand from the Suprene

Court .
In Penry 1I1, the Suprene Court again considered a
constitutional challenge by Penry. 1t considered the suppl enent al

48492 U. S. at 315, 328.

“See Robertson, 325 F.3d at 248-49 & n.4 (describing the
background of the period between Penry | and Penry Il and detailing
the new special issues sentencing schene).

°ln Penry Il, the Suprenme Court restated the instruction:

You are instructed that when you deli berate on the questions
posed in the special issues, you are to consider mtigating
circunstances, if any, supported by the evidence presented in
both phases of the trial, whether presented by the state or
the defendant. A mtigating circunstance may include, but is
not limted to, any aspect of the defendant’s character and
record or circunstances of the crine which you believe could
make a death sentence i nappropriate in this case. If you find
that there are any mtigating circunstances in this case, you
must decide how much weight they deserve, if any, and
therefore, give effect and consideration to themin assessing
the defendant’s personal culpability at the tinme you answer
the special issue. If you determ ne, when giving effect to the
mtigating evidence, if any, that a l|ife sentence, as
reflected by a negative finding to the issue under
consi deration, rather than a death sentence, is an appropriate
response to the personal culpability of the defendant, a
negative finding should be given to one of the special issues.

532 U. S. at 789-90.
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instructiongiveninPenry’s retrial, and held that the instruction
failed to give Penry’s jurors a “vehicle” by which they m ght give
effect to his mtigating evidence.® Specifically, the Court held
that the suppl enental instruction potentially created an
unacceptable dilemma for the jurors: Because it instructed the
jurors to change one of their truthful “Yes” special issue answers
to an untruthful “No” if they felt the defendant did not deserve
the death penalty, it left the jurors with the choice of either not
giving effect to Penry's proffered mtigation evidence or,

alternatively, violating their oaths as jurors. >2

Mnes’'s claim is that because his jury instructions were
virtually identical to the one given in Penry's trial those
instructions created the sanme situation that the Suprenme Court in
Penry 11 found constitutionally unacceptable. Moreover, in a
suppl enental filing to his COA application, Mnes argues that both
the federal and state courts considering this claimhave relied on
an analytical nodel that has been recently invalidated by the
Suprene Court thereby creating sone doubt as to whether his Penry

claimwas resolved correctly. W agree for three reasons.

First, this Court previously granted COA on a simlar claim

using the nowinvalid “constitutionally relevant” node of analysis

°1ld. at 787, 798.
2| d. at 798-801.
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for a Penry claim?® Second, the i ssue of whether the Texas speci al
i ssues sentencing schenme used in this case places a defendant’s
mtigating evidence of nental illness beyond the effective reach of
the sentencing jury is presented in two cases now pendi ng before
this court.® Finally, the parties have not had an opportunity to
brief the nerits of Mnes’'s Penry claimin |ight of the Suprene

Court decision in Tennard v. Dretke.® Accordingly, we conclude

that jurists of reason m ght debate the correctness of the district
court’s dismssal of this claimon the nerits and grant COA

CONCLUSI ON
For these reasons, we conclude that a COAis not required for

this court toreviewand affirmthe district court’s ruling denying
M nes’s notion for a stay of his federal habeas proceedi ngs because
of mental inconpetence. W conclude that a COAis not warranted on
M nes’s second claim A COAis granted, however, on Mnes’s third
and fourth clains. Accordingly, the Cerk is ordered to set those
two clainms for briefing and oral argunent according to the usual

schedul e.

COA GRANTED I N PART; COA DENI ED | N PART.

53See Coble v. Cockrell, 80 Fed. Appx. 301 (5th G r. 2003).

>4See Bigby v. Cockrell, 340 F.3d 259 (5th Cir. 2003), pet. for
r’'hg filed August 11, 2003; Coble, 80 Fed. Appx. at 301.

124 S. . 2562 (2004).
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